
Workshop Meeting Agenda
Monday, October 3, 2016, 4:00 PM
City Hall Council Chambers, 898 Elk Drive, Brookings, OR 97415 

Call To Order

Roll Call 

Topics

Rowe/ACLU Concerns RE: Ordinance 16-O-754

ROWE ACLU CONCERNS. CWR.PDF
ROWE ACLU CONCERNS.ATT.A.ROWE LETTER.PDF
ROWE ACLU CONCERNS.ATT.B.ACLU LETTER.PDF
ROWE ACLU CONCERNS.ATT.C.RICE MEMO.PDF

Friends Of Music Request

FOM REQUEST. CWR.PDF
FOM REQUEST.ATT.A.LETTER.PDF

Electronic Document Management & Migration

DOC SCAN-MGT. CWR.PDF
DOC SCAN-MGT.ATT.A.PRESENTATION EXCERPTS.PDF
DOC SCAN-MGT.ATT.B.OAR 166 DIV 17.PDF
DOC SCAN-MGT.ATT.C.ORMS PARTNERSHIP.PDF
DOC SCAN-MGT.ATT.D.ORMS PRICING.PDF
DOC SCAN-MGT.ATT.E.NEWS ARTICLES.PDF

Elks Lodge RV Regulations

ELKS RV PARK. CWR.PDF

Pacific Avenue Signage

PACIFIC AVE SIGNAGE. CWR.PDF

Long-Term Strategic Plan

LONG-TERM STRAT PLAN. CWR.PDF
LT STRAT PLAN.ATT.A.PLAN.PDF

Council Member Request For Workshop Items 

Adjournment

All public meetings are held in accessible locations.  Auxiliary aids will be provided upon request 

with at least 72 hours advance notification.  Please contact 469 -1102 if you have any questions 
regarding this notice.
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 Phone:  707-464-7637 
 Fax:  707-464-7647 

LEGAL MEMORANDUM 

City Council Workshop 

TO:  Mayor Ron Hedenskog and Members of the City Council; City Manager Gary Milliman 

FR:  Martha D. Rice, City Attorney 

DT:  October 3, 2016 

RE:  ACLU Letter Regarding Ordinance No. 16-O-754 (§ 2 Abusive Solicitation) 

              

A. Background 

On March 28, 2016, the City Council adopted Ordinance 16-O-754 adding Section 9.10.345, 

Abusive Solicitation to the Brookings Municipal Code.  The intent of the ordinance is to give 

city police a tool in curbing what has been described as “harassing” and “threatening” 

behavior by persons outside of local business establishments making solicitations of 

patrons to those businesses.  In late June, the City received a letter from a Ms. Mary Rowe 

expressing her concern that the ordinance’s definition of “abusive solicitation” is not 

consistent with cases interpreting Oregon’s constitutional protections of free speech and 

expression.  About one month later, in late July, the City received a letter for the ACLU of 

Oregon expressing similar, yet more specific concerns regarding the City’s definition of 

“abusive solicitation” in the ordinance.  The letter argues that subsections (a) and (e) of the 

definition of “abusive solicitation” involve expression that are protected under both the U.S. 

Constitution and the Oregon Constitution. 

On Monday, August 15, I had a phone conversation with Mr. Mat dos Santos, Legal Director 

and signatory of the ACLU letter, regarding the City’s ordinance.  The conversation went 

very well and Mr. dos Santos was going to reach out to his staff regarding the possibility of 

coordinating acceptable revisions to the City’s ordinance.  As of the writing of this 

memorandum, I have yet to have further conversations with Mr. dos Santos or his staff, 

although I did just receive an email requesting further follow-up.  It is worth noting that the 

ACLU finds itself in the challenging position of being pleased to hear that the City is willing 

to consider revisions to its ordinance to address the ACLU’s concerns, while also not being 

particularly interested in affirmatively endorsing or approving of laws that are inconsistent 

with its policy position on certain issues, even if the ordinance is not illegal per se.   
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B. Analysis - ACLU Position on Definition of “Abusive Solicitation” 

 

The ACLU’s letter takes issue with some of the definitions of abusive solicitation; specifically 

those contained in BMC 9.10.345(C)(4)(a) and (e), as involving expression that are 

protected under the both the federal and state constitutions.i   

BMC 9.10.345(C)(4) states that “abusive solicitation” “means intentionally, recklessly or 

knowingly engaging in offensive or threatening conduct immediately before, during, or 

immediately after making a solicitation, including, but not limited to, the following listed 

conduct:  

a. Continuing to solicit once the person being solicited has declined the request; 

b. Blocking or impeding the passage of the person solicited; 

c. Following the person solicited by proceeding behind, ahead or alongside of him or 

her after the person solicited has declined the request; 

d. Touching the solicited person without the solicited person’s consent; 

e. Using words, signage, gestures, and/or actions directed toward the person being 

solicited which are offensive or threatening.” 

[Emphasis added.] 

The ACLU argues that the above-emphasized portions of the city’s ordinance are 

constitutionally overbroad (meaning that the provisions prohibit more speech than is 

necessary to advance the City’s interest) because they encompass a substantial amount of 

protected expressive activity.   

 

Subparagraph (a) – Continued Solicitation 

The “continued solicitation” prohibition contained in (C)(4)(a) prohibits a person from 

making solicitations of another person after that person has declined the initial request. 

Without getting into the legalese and the details of constitutional case law, the ACLU 

essentially argues that such continued solicitation is constitutionally protected speech 

because while it may be annoying or uncomfortable to be repeatedly solicited by the same 

person after saying “no,” for a person to simply repeat protected speech over and over does 

not then automatically place that speech into a category of non-protected speech.   

 

Subparagraph (e) – Offensive or Threatening Conduct 

The “offensive or threatening conduct” prohibition contained in (C)(4)(e) is challenged by 

the ACLU based on its inclusion of the term “offensive.”  “Offensive” conduct is defined in 

BMC 9.10.345(C)(2) as “conduct that has the effect of provoking or being likely to provoke 

an imminent violent or disorderly response.” The challenge again claims that this provision 
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is overbroad.  The argument stems from the use of the phrase “or likely to provoke” an 

imminent violent or disorderly response.  According to the Oregon Supreme Court, in order 

to constitutionally prohibit such “offensive” speech, the speech must actually provoke a 

violent response and that response must be imminent, not delayed.ii  Simply being “likely” 

to provoke a violent response is not enough.  

 

In addition, the ACLU challenges the “offensive” definition based on a vagueness argument, 

meaning that one cannot readily tell what conduct is specifically prohibited and the law 

allows for too much discretion on the part of law enforcement.  The vagueness argument 

includes the “likely to provoke” phrase as well as the use of the term “disorderly” without 

further definition.  What one person may consider “likely to provoke” a violent response 

may be very different from another equally reasonable person would consider “likely to 

provoke” a violent response.  Because there is room for such disagreement, the phrase is 

not specific enough to notify the public of what speech is specifically prohibited.  In 

addition, the inclusion of the term “disorderly” in the definition of “offensive” is challenged 

as vague because the term disorderly is not further defined and therefore, “disorderly” is 

also subject to wide-open interpretation on the part of the public and law enforcement 

alike. 

 

C. Conclusion/ Recommendation 

It is my opinion that the specific provisions of the city’s ordinance identified in this 

memorandum are susceptible to the arguments set forth by the ACLU in its letter of July 19, 

2016, and, therefore, make the city vulnerable to a legal challenge in court.  Therefore, it is 

my recommendation that the City Council consider adopting revisions to the ordinance to 

address these vulnerabilities at a future council meeting.  Such revisions may address the 

issues identified in this memo while keeping the majority of the ordinance intact. 

                                                           
i Specifically, the ACLU cites the First Amendment to the US Constitution (Freedom of Speech):  
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances”; and Section 8 of Article I of the 
Oregon Constitution (Freedom of Speech and Press):  “No law shall be passed restraining the free 
expression of opinion, or restricting the right to speak, write, or print freely on any subject whatever; 
but every person shall be responsible for the abuse of this right.” 
 
ii State v. Johnson (2008) 345 OR 190, 195. 





































































City of Brookings 2016 Strategic Plan - Long Term (>24 Months)

KEY: BC=Budget Comm. BLD=Bldg Ofc. CA=City Atty. CC=City Council CM=City Mgr FHD=Fin. HR Dir.
PM=Planning Mgr. PTS=Parks Tech Svc. Sup. PSD=Police Safety Dir. PWD=Public Works Dev. Dir. Yellow = Remove?

Resp Party Status/Notes/Process/Dates
1 Relevant, clear policy documents and regulations 1.1 Appoint Charter Review Committee CC Charter revisions on 2017 ballot

1.2 Comprehensive review of BMC CM/CR To follow charter review
2 Sufficient revenue to sustain City services at appropriate levels.
3 Competitive employee compensation through a merit-based system. 3.1 Provide competitive employee compensation CM
4 Sustain positive workplace environment and employee morale. 4.1 Relocate or expand City Hall/Police/Fire CM Explore alternative of adding 2nd floor to existing building or 

infill
   5 Balanced revenue system that recognizes demands on City services by 

   6 Stable, effective and accountable management. 6.1 Review employee compensation plan annually CM
6.2 Update employment standards FHD

7 Succession planning. 7.1 Identify and provide training opportunities to current employees to encourage 
internal promotion

CM

8 Maximize non-City revenue resources to pay for services provided to 
 

8.1 Explore resident/non-resident fee structures for park use PTS implemented
9 Assure internal consistency and efficiency.
10 Utilize local contractors.

Resp Party Status/Notes
1 Encourage new private investment.
2 Adequately staff, equipped and housed police and fire departments 2.1 Evaluate future space requirements for police/fire CM/PSD
3 Maintain streets in safe/serviceable condition.
4 Provide clean drinking water and compliant waste water treatment. 4.1 Develop water/sewer master plans and companion financing plans PWD/FHD Financing plans insufficient
5 Improve personal/family preparedness.
6 Improve community health care. 6.1 Expand Curry Medical Center/Establish Emergency Department CM On hold pending sufficient CHN operating capital

7.1 Develop looped walkway from downtown to public parks PWD Purchase private property to facilitate
7.2 Develop pedestrian connection to waterfront PWD
7.3 Develop Citywide sidewalk program PWD Preliminary map; reviewed @ 9/06 ??
7.4 Provide sidewalks along Chetco from bridge to Harris Beach State Park PWD ODOT application pending
7.5 Pacific Avenue Sidewalk PWD Consolidate with 7.3?
7.6 Reconstruct uncompleted blocks of Hemlock Street PWD Some resurfacing scheduled

Resp Party Status/Notes
1 Complete approved capital projects in a timely and cost efficient manner.

2.1 Develop long-term plan for Public Works Shop PWD
2.2 Develop parking lots at Fern/Spruce/Railroad and new RV Parking Lot PWD Need funding
2.3 Resolve Airport industrial area access restrictions CM Meetings with FAA, congressman
3.1 Develop coastal access PWD
3.2 Develop Tanbark beach access points/overlook PWD/PTS Plan/budget developed for Tanbark Overlook
3.3 Consider development of beach access at Welcome Sign and Cove Road PWD
3.4 ADA access improvements at beaches PTS

4 Recognize economic trends through policies, public improvements and 
standards

4.1 Update urban renewal plan CM Reappoint URAC

5 Establish pro-growth policy
6 Attract tourists to stop in downtown. 6.1 Support programs to promote downtown development, ie., historic preservation and 

low-cost capital improvement programs for businesses
CM Participate in Main Street program

6.2 Utilize URA funds to encourage high-amenity commercial development in 
downtown core area

CM URA funding fully committed to other projects.

6.3 Create Central Plaza, new walkways and plazas as listed in the UR Plan PWD Will require purchase of lot behind Central Building
6.4 Pursue undergrounding of overhead utilities PWD Work w/CCEC to develop priority plan
6.5 Develop new downtown bike paths PWD Railroad Street project 2017 plus sharrows on side streets
6.6 Develop public restrooms in the downtown area PWD

GOAL 1:  An Effective, Responsive, Ethical City Government That Is Fiscally Sustainable.
Objectives Action Items

GOAL 2:  A Safe Community
Objectives Action Items

7 Improve pedestrian safety.

GOAL 3: Influence Economic Growth / Improve Quality of Life
Objectives Action Items

Support economic growth by providing infrastructure2

Increase coastal access3



City of Brookings 2016 Strategic Plan - Long Term (>24 Months)

KEY: BC=Budget Comm. BLD=Bldg Ofc. CA=City Atty. CC=City Council CM=City Mgr FHD=Fin. HR Dir.
PM=Planning Mgr. PTS=Parks Tech Svc. Sup. PSD=Police Safety Dir. PWD=Public Works Dev. Dir. Yellow = Remove?

Resp Party Status/Notes
6.7 Participate in regional tourism promotion efforts CM Participate in OCVA, Travel Oregon
7.1 Expand bike paths 6-10 miles beyond City limits PWD Inactive
7.2 Develop local nature interpretative areas PTS To be included in Parks Master Plan update.

8 Conserve open space and protect natural, scenic resources and cultural and 
historic areas while providing for orderly growth and development.

9.1 Develop wetland park at Old Mill Pond PTS Will require collaboration with property owner
9.2 Develop Aquatics & Recreation Center PTS In development; progressing toward funding campaign
9.3 Develop Community Center PTS

10 Implement policies/items under economic section of Comprehensive Plan.

Resp Party Status/Notes
1 Influence regional, state and national policy on issues important to achieving 

City goals.
1.1 Develop working relationships with regional economic development agencies CM Joined South Coast Development Council

2 Secure grant funding. 2.1 CM Primary assignment of new Management Analyst
3.1 Develop service agreements with other cities and special districts Contract with County for equipment maintenance
3.2 Participate in regional agencies, such as SWACT CM CM is SWACT Chair

4 Prepare for potential County fiscal failure. 4.1 Maintain service levels to minimize dependence on mutual aid PSD

GOAL 3: Influence Economic Growth / Improve Quality of Life (Continued)
Objectives Action Items

7 Maintain and enhance quality of coastal experience.

9 Provide additional recreational opportunities/facilities to include neighborhood 
parks/beach/river access points/ possible downtown park.

GOAL 4:  Effective Intergovernmental Relations
Objectives Action Items

3 Achieve City goals through strategic partnerships.
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